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Income'Tax''''
Recent case laws
1. Sec. 36(1)(va), 43B Employees contribution to provident fund
Although technical reading of Section 43B and the provisions of sub-Section (2) of Section 24 (x) read with Section
36(1)(va) of the Act creates the impression that the employees’ contribution would continue to be treated differently
under a different head of deduction, as the head of deduction is separate under Section 43B and Section 36 of the Act but
on a broader reading of the amendments made to Section 43B repeatedly and the intention of Parliament, there appears to
be sufficient justification for taking the view that the employees’ and the employer’s contribution ought to be treated in
the same manner. Relying on the decisions of the Bombay High Court in CIT vs. Ghatge Patil Transports Ltd. [2014] 368
ITR 749 (Bom.) and Punjab and Haryana High Court in the case of CIT vs. Hemla Embroidery Mills (P.) Ltd. [2014] 366
ITR 167 (P.&H.), it was held that employees contribution to provident fund paid after specified due date but before the
due date of filing return of income be allowed as deduction – Bihar State Warehousing Corporation Ltd. vs. CIT
[2016] 71 taxmann.com 247 (Patna). The employees' contribution to the EPF deposited by the assessee before the due
date of filing the return, is an allowable expenses - Vaneet Sood v. ACIT [2016] 69 taxmann.com 130 (Chandigarh Trib.)
2. Sec. 37(1) Allowability of expenditure on stamp duty
Stamp duty paid by the appellant during the year under consideration is a compulsory statutory levy and would not
restrict the profits of the future years and ordinarily revenue expenditure incurred wholly and exclusively for the purpose
of business must be allowed in its entirety in the year in which it is incurred and it cannot be spread over a number of
years. However, in a case where the assessee himself wants to spread the expenditure over a period of ensuing years, it
can be allowed only if the principle of “matching concept” is satisfied – Prithvi Associates vs. ACIT [2016] 71
taxmann.com 163 (Gujarat).
3. Sec. 45 Short / Long term gains
By virtue of the agreement dated 18th May, 1980 the assessee had interest in the land. It was observed that consequent to
the vendor not honouring the agreement dated 18th May, 1980, all that the appellant had was a right to seek specific
performance which he sought to enforce by filing the suit. It is only on the Consent Terms being filed in Court that the
appellant got ownership and possession on 11th March 1988. Assessee sold said land on 29th November 1988. On the
facts of the case it was held that gains arising on sale of land are short term capital gains – late Shri H. G. Malkani vs.
CIT ITA No. 75 of 2001 (Bombay) Order dated 29/6/2016.
4. Concept of Mutuality
CIT vs. Air Cargo Agents Association of India (Bombay High Court)
Concept of mutuality is explained in the light of decision in the case of Bangalore Club 350 ITR 509 (SC)
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The contributions made by the members to the assessee cannot be a subject matter of tax merely because the part of its
excess of income over expenditure is invested in mutual funds. It is also not the case of the Revenue that the dividend
received from mutual funds have not been offered to tax by the assessee. The concept of mutual concerns not being
subject to tax is based on the principle of no man can profit out of itself. Therefore the test to be satisfied before an
association can be classified as a mutual concern are complete identity between the members i.e. contributors and the
participants, the action of the mutual concern must be in furtherance of its objectives and there must be no scope of
profiteering by the contributors from a fund. These tests have in fact been reiterated in Bangalore Club vs. CIT 350 ITR
509 (SC).
5. Section 148 –Reassessemnt in respect of increased rent
Assessee was entitled for enhanced rent on retrospective basis. It was observed that no right to receive the rent accrued to
the assessee at any point of time in earlier years. Right came to be vested only in the year in which it was crystallised. It
has to be held that the notice seeking to reopen the assessment for the year assessment year is without jurisdiction and
authority of law P.G. & W. Sawoo (P.) Ltd. v. ACIT [2016] 69 taxmann.com 188 (SC)
6. Sec. 37(1) Expenditure to close one unit and shifting to another unit allowable as business expenses
Assessee manufacturing multiple products at multiple locations. It was observed that manufacturing at each location
constitutes one business. The business of manufacturing at ‘T’ had not ceased but had been shifted to other
locations/units. It was held that expenditure incurred for closing down of one unit and shifting its activity to other units,
would be expenditure incurred was for the purposes of business and allowable as deduction u/s 37(1) – CIT v. Nicholas
Piramal (India) Ltd. [2016] 69 taxmann.com 164 (Bombay)
7. Sec. 147 Challenging reassessment proceedings
From the conduct of the assessee it was observed that assessee seems to delay the proceedings so as to leave very little
time for the Assessing Officer to complete the reassessment proceedings. Hence it was held that assessee was disentitled
for the extraordinary relief under Article 226 of the Constitution of India i.e. challenging reopening - Amaya
Infrastructure Pvt. Ltd vs. ITO W.P. No. 787 of 2016 Order Dt. 20/04/2016
8. Sec. 271(1)(c) Concealment penalty no levied in case of error committed by online portal
Against the tax authorities using strong words like 'habitual tax evader' for the assessee, it was observed it is not correct
observations of the authorities below and ITAT directed that all such words used by the authorities below stand expunged
from the orders of the authorities below. The citizens and the tax-payers of this country are participant in the
nation/building and also contributor to the exchequer and to use such harsh words against them are not warranted except
in exceptional proven cases.
While deleting concealment penalty it was observed that the conduct of the assessee was not mala fide and contemptuous
and the assessee had come forward by offering a bona-fide explanation about the error committed by the online tax return
filing portal - Mrs. Richa Dubey v. ITO [2016] 68 taxmann.com 268 (Mumbai - Trib.)
9. Section 43B: Issue of debentures to fund the interest liability does not amount to “actual payment” of the interest
so as to qualify for deduction under Explanation 3C to Section 43-B
The question which has to be decided is whether the decision of this court in CIT vs. M. M. Aqua Technologies Ltd,
which held that because of Explanation 3C to Section 43-B, any adjustment other than actual payment does not qualify
for deduction under Section 43-B. As is evident from the discussion, the assessee’s review is premised on two major
arguments, i.e. that the judgments of the Supreme Court in Standard Chartered Bank v Andhra Bank, 2006 (6) SCC 94
and Sunrise Associates vs Govt. of NCT of Delhi & Ors. 2006 (5) SCC 603, have categorically held that debentures
(issued in favour of the bank, in this case to discharge interest liability) amounted to payment and that such debentures,
being actionable claims and securities, were to be deemed paid once issued: CIT vs. M. M. Aqua Technologies Ltd
(Delhi High Court)
10. 'Loan processing fee' paid to bank would be treated as interest; not liable to sec. 194A TDS
The definition of interest will include any service fee or any other charge in respect of money borrowed. Here, processing
fee definitely falls within such definition and, therefore, it could not be reckoned as payment for rendering of any
managerial services by the bank.
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Despite such a payment to the Nationalized Bank falls within the ambit of 'interest' under section 2(28A), the TDS
provisions under section 194A would not be applicable, because it falls within the exclusionary provisions as laid down in
sub-section (3) of section 194A. Thus assessee was not required to deduct tax at source on such processing fee paid. –
DY. CIT (TDS) v. Laqshya Media (P.) Ltd. [2016] 72 taxmann.com 119 (Mumbai - Trib.)
11. Section. 28: Income from letting of property on rent by an assessee engaged in the business of letting is assessable as
"business profits" u/s 28 and not as "Income from house property" u/s 22 Rayala Corporation Pvt. Ltd vs. ACIT
(Supreme Court) Civil Appeal No.6437 of 2016
The issue involved in these appeals is no more res integra as this Court has decided in the case of Chennai Properties and
Investments Ltd. v. Commissioner of Income Tax [2015] 373 ITR 673 (SC) that if an assessee is having his house
property and by way of business he is giving the property on rent and if he is receiving rent from the said property as his
business income, the said income, even if in the nature of rent, should be treated as “Business Income” because the
assessee is having a business of renting his property and the rent which he receives is in the nature of his business income.
12. Casual Approach of Department in Court Appeals:
Strictures passed against department for casual and careless representation despite huge revenue implications. Department
directed to take remedial measures such as updating the website, appointment of meritorious advocates, proper evaluation
of work done by the advocates, ensuring even distribution of work amongst advocates etc. Prevailing practice of
evaluating competence of advocates on basis of "cases won or lost" deplored
Instruction No.3/2012 dated 11th April, 2012 of the CBDT also sets out the parameters of performance of the counsel for
renewal of his appointment, one of the criteria mentioned therein is the number of cases won by the Counsel for the
Income Tax department. This can never be a measure of competence of an Advocate i.e. an officer of the Court. In fact,
the quality of the Advocate would be best judged by his performance and not in the result of the litigation. This evaluation
can take place only when the Advocate is seen in action. We find that when the Advocates appear before us, very rarely
are the Assessing Officer or other Officers involved in the litigation present in Court. In case, they are present, they would
be able to give feedback to the Commissioner of Income Tax which could be factored in while briefing him and / or
renewing his engagement: CIT vs. TCL India Holdings Pvt. Ltd (Bombay High Court) 2016 (7) TMI 928
13. Subsidy by way of refund of excise duty and interest for setting up a new industrial undertaking is a capital receipt
& not taxable as income. Alternatively, such receipts are "derived" from the industrial undertaking and are deductible u/s
80-IB CIT vs. Shree Balaji Alloys (Supreme Court)
The ratio of Sahney Steel 228 ITR 253 (SC), Ponni Sugars 306 ITR 392 (SC) and Mepco Industries 319 ITR 208 (SC) is
that to determine whether incentives & subsidies are revenue or capital receipts, the purpose underlying the incentives is
the determinative test. If the object of the subsidy scheme is to enable the assessee to run the business more profitably
then the receipt is on revenue account. On the other hand, if the object of the subsidy scheme is to enable the assessee to
set up a new unit or to expand the existing unit then the receipt of the subsidy was on capital account. It is the object for
which the subsidy/assistance is given which determines the nature of the incentive subsidy. The form or the mechanism
through which the subsidy is given is irrelevant
14. Section. 68: The assessee is bound to be provided with the material used against him apart from being permitted to
cross examine the deponents. The denial of such opportunity goes to root of the matter and strikes at the very foundation
of the assessment order and renders it vulnerable H. R. Mehta vs. ACIT (Bombay High Court)
On a very fundamental aspect, the revenue was not justified in making addition at the time of reassessment without
having first given the assessee an opportunity to cross examine the deponent on the statements relied upon by the ACIT.
Quite apart from denial of an opportunity of cross examination, the revenue did not even provide the material on the basis
of which the department sought to conclude that the loan was a bogus transaction. This not having been done, the denial
of such opportunity goes to root of the matter and strikes at the very foundation of the reassessment and therefore renders
the orders passed by the CIT (A) and the Tribunal vulnerable
I-T returns: Top 1% earned 18% of income
The top 1 per cent of earning individuals who filed tax returns earned about 18 per cent of the total income in financial
year 2011-12, according to the latest data on income tax released by the income-tax department recently. The bottom half
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of the earning individuals earned just about 21 per cent of the total income shown in the returns, the data showed,
highlighting stark income inequality.
Four million tax arrear cases may get waiver
For the first time ever, the income tax department is thinking of writing off tax arrears in each case where the dues are up
to Rs 5,000.The idea is to cut litigation, lower the cost of collection and prioritizing of bigger defaulters. Though writing
off will mean the government could lose up to to Rs 600 crore, many of these accounts are anyway not recoverable. There
are four million tax arrear cases of under Rs 5,000, older than three years.
Luxury goods purchase under I-T lens, buyers get notices
It was a dream for a top New Delhi multinational executive to buy the 2015 edition of his favourite watch brand for Rs 20
lakh. The watch is now a nightmare metronome keeping him awake at night after the income tax sent him a notice last
week for the purchase he made on his credit card. About 10 days after the government said the income tax is scrutinising
about 7 lakh high value transactions, the department has started sending notices to those who have bought luxury goods.
Most of the notices are served to well-known businessmen, traders and even professionals like consultants, lawyers,
doctors and architects. These notices were also sent to those who purchased luxury items with credit cards or provided
PAN numbers to the sellers while buying it.
Cross-border transfers of intangible assets by foreign entities not taxable: Delhi HC
The Delhi High Court recently passed a long-awaited judgment against attempts by Indian revenue authorities to tax
capital gains on cross-border transfers of intangible assets by foreign entities. As a result of this latest clarification, only
capital gains made by foreign entities on cross-border share transactions would henceforth be taxable by Indian
authorities under Section 9 of the Income Tax Act.The landmark verdict was delivered on a challenge made by Foster’s
Australia to a May 2008 Authority of Advance Rulings (AAR) determination which deemed the transfer of intangible
assets associated with British beer manufacturer SABMiller’s acquisition of Foster’s India over 10 years ago as taxable
under Indian law.
Equalization Levy: Areas of Concern
1. Impact on Indian enterprises
The levy is expected to severely raise the cost of doing business of Indian tech start-ups and small and medium
enterprises that are the primary users of digital ad platform. Google and Facebook ads are the most popular and effective
platforms as of now and this levy will eventually impact the small local players more severely. These foreign
advertisement platforms are going to gross up and pass on the “extra costs” to the ultimate customers, i.e., the SMEs and
start-ups who sustain on digital advertising.
Online advertising services are separately subject to service tax at a rate of 15% on a reverse charge basis which is to be
collected and discharged by the Indian service recipient. The equalisation levy would translate into service receivers
ending up paying six percent over the 15 percent service tax, thus, making digital advertisement more expensive for local
Indian advertisers.
2. Shifting of PE to outside India
The levy offers exemption of income to foreign service providers which have been subject to equalisation levy. The
online advertising entities having a PE in India or are resident in India are already subject to withholding tax of 2% with
corresponding taxation of net income at 30-40%. However, the levy of only 6% and consequent exemption of entire
income would encourage the entities operating in online advertising to shift their PEs outside India or to raise their
billings from outside India, thereby reducing the tax cost to only 6%.
3. Treaty override
Equalisation levy has been deliberately kept outside the ambit of the Income tax Act to avoid applicability of double tax
treaties. Applying the principle of ‘substance over form’, by merely introducing a separate chapter would not allow India
to walk away from its treaty obligations. This may defeat the entire purpose of tax treaties as, if it is that simple for any
country to walk away from its treaty obligations, then any country can override the treaty by simply introducing a levy
and keeping it out of the purview of their Income tax law.
4. Application of Non-Discrimination clause in tax treaty
Most Indian tax treaties provide that the treaty country cannot discriminate by imposing more burdensome taxes on
residents of the treaty country than it imposes on its own residents in the same circumstances. The equalisation levy is
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levied only on payment to non-resident not having PE in India when no such levies are imposed on Indian residents. Such
treatment is discriminatory and in the times to come non-resident service providers would invoke the article on nondiscrimination in the relevant tax treaty before a court of law to claim relief.
5. Probability of Countermeasures
There is a possibility of countermeasures being adopted by foreign countries against the unilateral levy by India. For
example, if US Treasury is of the opinion that these actions potentially undermine U.S. rights under the tax treaty, and
lead to discriminatory treatment, the US might respond with IRC Section 891 that allows the USA to double the tax rates
on companies and individuals based within countries whose governments impose discriminatory or extraterritorial taxes
on US owned MNEs. Thus, Indian entities operating in US might be subject to 70-80% tax rates if US retaliates against
this extraterritorial taxation. Also, similar taxes might be invoked by other countries.
The e-commerce/digital transactions takes place in the nebulous world of “cyberspace” wherein it is hard establishing a
nexus or link between a taxable transaction, activity, a taxing jurisdiction, and identifying the taxpayer for income tax
purposes. Also, identifying the location of transaction/activity is very difficult.
6. Silver lining: The equalisation levy is a welcome step towards source based taxation to address the challenges in terms
of taxation of digital transactions. Also, under section 115A of Income Tax Act, income of non residents from royalty and
fees for technical services are taxed @10% plus applicable cess and surcharge. Equalisation levy is fixed at 6% only for
specified services and exempts the entire income which is subject to equalisation levy thus taking the entire income from
online advertising etc. out of the operation of section 115A. This would considerably reduce litigation in respect of
specified services covered by the levy.
However, considering that the levy overrides the treaty provisions and discriminates against non-residents, it shall surely
be debated in detail by the international community.
Limited Scrutiny - A taxpayer friendly move
A scrutiny has thus far been a matter of concern for assessees because of multitude of hearings and voluminous
documents required to be submitted before an Assessing Officer (AO). Many a times, an assessee's return of income was
selected for scrutiny for minor issues. To add to the plight, some AOs conduct scrutiny proceedings by issuing a routine
notice. Further, in certain cases, the core issues which formed the basis for selection of a case for scrutiny were not
examined in the right context and spirit. In this regard, representations were made by various industrial bodies before the
Central Board of Direct Taxes (CBDT).
To put the criticism at rest, the CBDT came up with certain criteria, on the basis of which, an electronic platform, i.e.,
Computer Aided Scrutiny Selection (CASS) was set up for selection of return of income for scrutiny. CASS is a risk
based system which selects a return of income for scrutiny.
Through CASS, selection of return of income for scrutiny has become a non-intrusive and non-discriminatory affair. On
account of CASS, the focus has shifted on quality selection of cases with revenue potential, thus increasing the revenue
and reducing the work load.
In such cases, the scope of enquiry shall be limited to verification of particular aspects only. With respect to cases
selected on above basis, the instruction directs an AO to confine the questionnaire, enquiry, investigation, etc. only to
relevant parameters which formed the basis for selecting the case for scrutiny. Accordingly, the AO while issuing notice
under section 142(1) of the IT Act would proceed to seek information/documents only for the specific aspects, which are
identified under CASS.
It has been held in various judicial pronouncements that the instructions issued by CBDT are binding on AOs subordinate
to it. Amongst others, one may refer to the following judicial precedents:
Varghese (KP) v. ITO [131 ITR 597 (SC)], C.C.E v. Dhirendra Chemical Industries [2002] 254 ITR 554 (SC), Navnit Lal
C. Javeri v. K.K. Sen, Appellate Asstt. Commissioner of Income-tax 65 ITR 198 (SC)
!!Conversion of limited scrutiny into complete scrutiny
To avoid under assessment of income for cases selected under limited scrutiny, the CBDT prescribes a methodology for
converting the limited scrutiny cases into complete detailed scrutiny. For conversion of potential cases (earlier selected in
limited scrutiny) into complete scrutiny, the AO shall be required to form a reasonable view (guiding factors prescribed)
which could lead him to conclude that there would be a possible under assessment of income if the case is not examined
under complete scrutiny.
Additionally, the condition of monetary limits (under assessed income exceeding Rs. 10 lakhs in metros and Rs. 5 lakhs
in non-metros) and requirement for obtaining an approval from Pr. CIT/CIT/Pr. DIT/DIT shall apply. Further, the
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instruction provides that to monitor the converted cases, the joint commissioner has a power to issue directions for the
guidance of the AO, so as to enable the AO to close the assessment proceedings.
Cross-border transfers of intangible assets by foreign entities not taxable: Delhi HC
The Delhi High Court recently passed a long-awaited judgment against attempts by Indian revenue authorities to tax
capital gains on cross-border transfers of intangible assets by foreign entities. As a result of this latest clarification, only
capital gains made by foreign entities on cross-border share transactions would henceforth be taxable by Indian
authorities under Section 9 of the Income Tax Act.The landmark verdict was delivered on a challenge made by Foster’s
Australia to a May 2008 Authority of Advance Rulings (AAR) determination which deemed the transfer of intangible
assets associated with British beer manufacturer SABMiller’s acquisition of Foster’s India over 10 years ago as taxable
under Indian law.
The Delhi High Court has held that the income arising from transfer of intangible assets like intellectual property rights
(IPR), including brands, as part of a transaction cannot be taxed in India if the ownership of the IPR is outside the
country. A division bench headed by Justice BD Ahmed set aside the Authority of Advance Ruling (AAR). The AAR in
2008 had held that the income arising from the transaction of the transfer of the 16 trademarks should be deemed income
accruing in India as the IPRs were capital assets situated in India.
CBDT Issues Draft Norms For Taxing Buy Back Of Unlisted Shares
Central Board of Direct Taxes (CBDT) on Monday came out with draft rules for determining the quantum of distributed
income arising out of buy back of shares of unlisted companies for levy of tax. The distributed income was defined as the
consideration paid by the company on buy back of shares as reduced by the amount which was received by the company
for issue of such shares, the draft said.
PAN based Registration Number under GST.
As per section 19(4) of proposed Model Law of GST, all registrations will be based on PAN (Permanent Account
Number). Such PAN is being issued by Income Tax Department.
Even today, Excise and Service Tax registrations are being linked with PAN but so far State VAT is concern, they are not
connected with PAN. Though State commercial taxes department are asking PAN of taxpayer but their TIN (Trader
Identification Number) is not linked with PAN.
Now in proposed GST Law, a registration number which will be issued by GSTN (Goods and Service Tax Network), will
be PAN based. In other words, now all registrations under GST, whether CGST or SGST, will be linked with PAN.
A fifteen-digit registration number will be issued under GST. First two digits will represent State code, next 10 digits will
be PAN, thirteenth digit would be alpha-numeric (1-9 and then A-Z) and would be assigned depending upon the number
of Registrations a legal entity (having the same PAN Number) has within the State. To illustrate, a legal entity with single
registration within the State would have "1" as its 13th digit of GSTIN. If the same legal entity goes for a second
registration for a second business vertical in the same State, the 13th digit of GSTIN assigned to this second entity would
be '2'. This way 35 business verticals of the same legal entity can be registered within a State. The 14th digit of GSTIN
would be kept BLANK for future use. The 15th Digit will be the check digit.
Now by having such PAN based registration, value of total turnover reported in all returns under GST, whether it is
CGST or SGST, will be reported to Income Tax Department by GSTN. Tax payers would be required to reconcile the
amount of total turnover from all returns under GST, to the amount as mentioned in the annual financials. Such
reconciliation might be asked by Income Tax Authorities during scrutiny or any other proceedings.
Indirect Tax
Recent Case Laws
1. Assemby of different parts not manufacturing:
In CCE v Kapoor Lamp Shade Co. (2016 (337) ELT 14), the Punjab & Haryana High Court held that assembly of
different parts of decorative lamp shades and chandeliers did not amount to manufacture as no new product came into
existence.
2. Adjustment of excess and short payment of duty:
In Hindustan Zinc Ltd. v CCE (2016 (336) ELT 328), the Delhi Tribunal held that if, on finalisation of assessment, the
assessee was required to pay shortfall of duty during a particular period and was denied the excess payment made during
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another period of the same financial year, the entire purpose of keeping the assessment provisional would be rendered
futile, and hence, denial of adjustment of excess and short payment of duty was held not to be tenable in law.
3. Shifting of factory: In M/s. Featherlite Products Pvt Ltd v CCE (2016 –TIOL -1288 –CESTAT -MAD), the Chennai
Tribunal held that transfer of unutilsed CENVAT credit lying in the account at the time of shifting of factory from Hosur
to Bangalore was permissible under Rule 10 of CENVAT Credit Rules, 2004.
4. Collection of water and electricity charges:
In Karnataka Trade Promotion Organisation v CST (2016-TIOL-1783- CESTAT-BANG), the Bangalore Tribunal held
that the amounts collected from customers towards electricity and water used while providing space on rent were not
subject to service tax.
5. Intellectual property services
In Reliance Industries Ltd. v CCEx & ST (2016-TIOL-1654-CESTAT-MUM), the Mumbai Tribunal held that service
tax under intellectual property services could be levied only on services which were recognised by a law in India, and not
on intellectual property right recognized under the law of some other country.
6. Sale of under construction property:
In Suresh Kumar Bansal v. Union of India and ors. (TS-231-HC-2016(DEL)-ST), the Delhi High Court held that no
service tax could be levied on sale of under construction property in the absence of any provision under the law or under
any rules to determine the value of taxable services in composite contracts involving sale of land. The Court held that
grant of abatement by notification could not overcome the lack of statutory provisions to ascertain the value of taxable
services.
7. Service Tax on restaurants levied under Section 65(105)(zzzzv) or Section 66E(i) of the Finance Act, 1994 is
constitutional and rule 2C of the Service Tax (Determination of Value) Rules, 2006 determining value of service portion
at 40 per cent of amount charged is also valid/constitutional; however, if assessee maintains records determining actual
value of service portion, then, rule 2C cannot be applied.
Service Tax on 'short-term accommodation' under Section 65 (105) (zzzzw) of the Finance Act, 1994 is
unconstitutional, as it falls in domain of States under word 'Luxuries' of State List of Constitution
[2016] 72 taxmann.com 161 (Delhi) Federation of Hotels & Restaurants Association of India v. Union of India
8. CST & VAT : Andhra Pradesh VAT - Where assessee was engaged in business of computer education and training
and it entered into a contract with Government of Andhra Pradesh for imparting computer education in High Schools
including leasing of computer hardware, software and connected accessories on BOOT basis and High Court held that
contract was a works contract, SLP filed against judgment and order of High Court was to be granted[2016] 72
taxmann.com 135 (SC) NIIT Ltd. v. Commercial Tax Officer.
9. Since rule 5A(2) of Service Tax Rules, 1994 empowering demand of documents is declared ultra vires by Delhi High
Court, hence, gaining access to any premises under rule 5A(1) may not serve any purpose and further, rule 5A(1) is prima
facie ultra vires section 82; therefore, department was restrained from taking recourse to rule 5A(1) or 5A(2), with liberty
to proceed under section 82.
[2016] 71 taxmann.com 264 (Calcutta) Magma HDI General Insurance Company Ltd. v. Union of India
10. Delhi VAT: sale of old car by non-dealer
Where assessee, a trader dealing in other commodities, purchased a car after payment of VAT and did not avail input tax
credit on purchase of car and later it sold car and High Court uphold claim of assessee and held that sale of car was
exempt from tax under section 6(3), SLP filed against judgment of High Court was to be granted
[2016] 71 taxmann.com 222 (SC) Commissioner of Trade & Taxes, New Delhi v. Anand Decors
11. Excess tax paid in a month/quarter can be adjusted against any of the subsequent months/quarters (i.e., even
beyond next month/quarter) and for this purpose, word 'month/quarter' in rule 6(4A) of Service Tax Rules, 1994 would

!

Tax$Law$Educare$Society,$Vol.$05,$Part$08,$August$2016$
!

7!

include 'months/quarters' [2016] 71 taxmann.com 228 (Chennai - CESTAT) Schwing Stetter India (P.) Ltd. v.
Commissioner of Central Excise, LTU, Chennai
Linkage between GST and inflation
The country is going gaga over the reforms that Goods and Services Tax (GST) is going to bring in, like the ease of
starting business, elimination of dual taxation, simpler process, reduction in logistics cost etc. But lurking in the back of
everyone’s mind is the question whether it would bring with it inflation.
RBI Deputy Governor Urjit Patel pointed out that about 55 percent of the basket of items in the consumer price index
(CPI) are exempt from GST. The State and Centre have built a uniform list of items that will be excluded from GST. As
most of the items in the CPI basket will not be affected, the impact of GST implementation on inflation becomes
marginal.
Currently, the States exempt Value Added Tax (VAT) on unprocessed items that are primarily consumed by the poor,
such as vegetables, fruits, grains, salt, and other necessities such as khadi etc. The Centre, on the other hand, provides
exemption on excise for processed foods such as butter and cheese, pharmaceuticals and fruit-based items. The new list
will bring the “exemption raj” to a halt and will include merit goods such as food that is featured prominently in the
consumption basket of the poor.
Chief Economic Adviser of Government of India Arvind Subramanian believes that poor will largely be protected under
the GST since 53-54 percent of the CPI basket will be exempt from it, 30-35 per cent will be taxed at a lower rate, and
only 12-13 per cent will be taxed at the normal rate. Thus, there is no obvious reason as to why GST implementation will
bring about a spike in inflation.
The negative list of services exempted from the levy will be reduced to include only essential services such as health,
education etc.
If maintained below 20 percent, GST will marginally impact inflation.
Subramanian opines, “The lower the standard rate, the lower will be the impact on inflation”. Thus, if standard rates are
maintained anywhere between 18 and 20 per cent, the impact on inflation will be negligible. State Bank of India's latest
report Ecowrap seconds this opinion.
Standard rate will be levied on most goods barring some essential ones and some demerit items, which will be levied at a
lower and higher rate respectively. Inflationary pressures largely depend on the split ratio of revenue neutral rate (RNR)
between low, standard and higher rates.
Subramanian’s panel did a sensitivity analysis in three scenarios
•! Single rate GST of 14 percent with no exceptions
•! Low rate of 12 percent, a standard rate of 18 percent, and a high rate of 35 percent
•! Low rate of 12 percent, a standard rate of 22 percent, and a high rate of 35 percent
The first case has to obviously be ruled out, and based on the learnings of the other two scenarios, Arvind concludes that
if GST rates are higher, as demanded by the States to protect their revenue requirements, it will be self-defeating.
“Service tax rate is definitely going to go up from the current 15 percent rate. However, as estimated by Subramanian’s
panel, at 18 percent RNR, the net impact will be minimal,” said Dipojjal Saha, Economist at Antique Research.
As per the estimates by a recent report by Nomura, core CPI might impact inflation by 10-40 bps in the first year of
implementation. However, the fiscal front will witness higher gains through increase in tax collections. HSBC’s report
estimates inflation hike to be negligible below 18-percent GST rate, and high at more than 18 percent (but one off) for the
short term. It will bring down inflation over time.
Looking at examples of countries like Canada, Australia and New Zealand and also developing nations like Malaysia,
where GST was implemented in April 2015, all economies witnessed one-time increase in inflation for a very short period
after GST implementation, which normalised eventually. However, a direct comparison cannot be done as policy and
rates differ with every country.
GST council to decide the rates
The bill passed in the Upper House does not talk about the rates. The final decision will be taken by the GST Council,
which will have representation from both States and the Centre.
Only after the rates are decided with both the States and the Centre's consent can the actual impact on inflation be
correctly calculated.
Conclusion
Outgoing RBI Governor Raghuram Rajan said that it will be too early to discuss the impact GST will have, as the rates
have not been finalised yet. Also, if it does lead to increase in cost of a few items, it will also result in the decrease of a
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few others. Thus calculating a net-off impact will be wiser. The RBI kept its inflation target unchanged as it speculates
that GST will bring in a generalised inflation in the economy in the coming year.
However, the actual impact can only be calculated after the GST Council decides on the rates.
GST will make taxation difficult for IT sector, says Nasscom
As the country inches towards the uniform Goods and Services Tax(GST), the IT industry association Nasscom is
worried. It feels that the new regime could lead to a procedural nightmare and trigger litigation. It might impact the ease
of doing business for the IT industry.Nasscom President R Chandrasekhar flagged the concern of the industry and said it
had taken up the issue with the Union Finance Minister Arun Jaitely and officials in the Government. “We are not asking
for any tax sops. The suggestions we are making will have zero impact on tax. We are asking them to ensure a smooth
process for the industry,” he said.
Indian Economy
In 25 years, India has never really embraced reform
Source Economic Times: By Bloomberg
On July 26, 1991, Manmohan Singh then Finance Minister, and later Prime Minister for 10 years rose in Parliament to
deliver an address that would transform India. That speech, outlining the first budget of a just elected government under
Prime Minister P.V. Narasimha
Rao, launched India's journey of economic reform, dismantling many decades old socialist style controls on the private
sector.
A quarter century later, much has changed. India, once cruelly mocked for its "Hindu rate of
growth" per capita GDP growth of just over 1 percent a year is now the fastest growing
large economy in the world. Its economic landscape has been altered completely; it's no
longer the agrarian economy it was in 1991. For citizens who lived through the grey isolation
of the decades before "liberalization," the vibrant and globalized India of today looks and feels like a thoroughly different
country.
Sadly, however, one thing hasn't changed since 1991: India continues to under perform. It may be growing faster than its
peers, but as central bank governor Raghuram Rajan has pointed out, that amounts to little more than being a "one eyed
king" in the land of the blind.
Growing fast when the world is growing too, as China did for decades, is one thing. Growing slightly faster than anyone
else when the world is in a slump is a totally different sort of achievement.
India is capable of growing in double digits, but even today, it continues to set limits on its growth. No government since
has fully committed to the reform process that Singh began. No Indian leader not even Singh during his tenure as Prime
Minister has really tried to convey to Indian voters exactly why the economic freedom that seemed within grasp back then
was important, and more of the same would transform their lives. Thus the reform process remains woefully incomplete.
True, under successive governments since 1991, external trade was largely liberalized; moderate tax reform was
undertaken; and some effective regulatory bodies were set up. Regardless of the political orientation of the party in
power, some market friendly reforms get carried out.
But these reforms are all "gradualist" a word popular in India to describe the plodding pace of its liberalization program.
Every government has shied away from unshackling those areas of the economy that are considered politically
"sensitive."
For example, agriculture in spite of the sector's abysmal productivity in India remains largely untouched by change.
Farmers still can't sell their land freely and the government tightly controls marketing of their produce. Factory owners
still struggle to comply with dozens of
byzantine rules, most of them holdovers from the socialist past. And India is on the cusp of a banking crisis thanks to poor
lending by the state controlled banks that no government has dared to privatize.
The seeds of this failure were sown at the very beginning. While the reform process Singh rolled out in 1991 was a
triumph in many ways -- it slashed industrial licensing rules, freeing up producers and consumers --it didn't go far
enough. Prime Minister Rao was a cagey career politician with no ideological affinity for free market liberalism. His
government began the liberalization process because it had no choice: A decade of overspending had caused India to
confront a balance of payments crisis that pushed it close to the edge of default.
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Even as Singh diluted industrial licensing and reduced tariffs, then, Rao chose to pretend in public that nothing had really
changed although he later tried, in the words of an official close to him at the time, to give his actions "a retrospective
coherence." A couple of years
after 1991, the economic pressure was off. Politics as usual returned and Rao slowed the reform program to a crawl.
That pattern has repeated itself since. Most Indian politicians have imitated Rao's craven unwillingness to embrace the
market, preferring to "reform by stealth" instead. Nor are the benefits of greater economic freedom and openness which
has lifted hundreds of millions out of poverty in India explicitly spelled out. As a consequence, even as India's reforms
have been successful by many measures, there are still few politicians who see electoral benefits to being a reformer.
Even Prime Minister Narendra Modi, who some hoped would cut red tape everywhere, Thatcher style, has turned out to
be a cautious tinkerer, constantly mindful of imagined political costs.
The costs to India of this embrace of gradualism are grave. The agenda of 1991 remains incomplete. Had genuine
structural reform been undertaken then, Indian industry would have had the flexibility and dynamism needed to be
competitive in today's world. Instead, the government continues to control and meddle in markets, causing India to
become, paradoxically, a desperately poor, high cost economy, struggling to employ the millions who join its workforce
yearly.
The big applause line in Manmohan Singh's 1991 budget speech was cribbed from Victor Hugo: "No force on earth can
stop an idea whose time has come." Sadly, if liberal economics was that idea, than the 25 years since suggest that Indian
politics has been able to stop it quite effectively.
Nearly one in every two new startups fails: Study
Thinking of joining the startup bandwagon? There is half a chance that you will fail if you enter sectors like logistics, ecommerce, food tech and analytics as there too many players, with a sizeable number of them going bust.
As many as 997 (43.7%) of 2,281 startups have had to down their shutters since June 2014, shows latest data with market
research firm Xeler8. Companies in the banking, financial services and insurance (BFSI) space have turned out to be safe
to invest in. Fin-tech is finding more favour with angel investors and VCs, followed by healthtech and online recruitment.
"Augmented reality (AR) and virtual reality (VR) saw many failures last year. We've also spotted this trend of a few
startups who've failed on one front trying their hands in a related field. Some startups who failed when they dabbled in
logistics and e-commerce are now taking to SaaS (software as a service) and analytics given their tech background," says
Rishabh Lawania, founder, Xeler8.
In this high-risk, high-rewards game, despite the spate of failures, AR, VR, artificial intelligence are still getting a lot of
eyeballs among investors. "Pokemon Go went viral. Its success is unprecedented and is a lesson in how if you get AI
right, you could make billions," says Lawania, adding "Internet of Things (IoT) is also getting big. What investors are
now looking for is niche expertise and if you have it, the game is yours."
A majority of failed entrepreneurs join corporate jobs or other startups, while only a few - one in every five or (22-24%) launch another venture. The average age of founders/entrepreneurs who ran the show at these failed startups is 27.3 years.
The average age of these failed ventures came out to be 11.5 months - with those getting funding lasting a little longer
among the 2,281 startups that had initiated operations after June 2014. Only 32 of the 997 failed startups had succeeded in
raising funding from investors, including the notable ones who failed like TalentPad, Autoraja, Frankly.me, Eazymeals
and Investo Presto.
Higher regulation seems to spell better news when it comes to startup survival. Wallets, MFIs, NBFCs and fintech players
are less likely to fail as they come with solid expertise, better capital adequacy and more traditional backing. "Even crowd
funding is highly regulated by Sebi. Of the 45-odd crowd funding platforms in India, 11 are doing really well.
10 Reasons For Startup Failures
Success stories are celebrated over and over again but why do we shy away from the failed ones. Why don’t we converse
about those not-so-successful stories who have invested the same amount of brainstorming like the ones we celebrate
now? So yes, let’s learn from their mistakes. Let’s make it a point to not repeat and bounce back with a boom.
1. Differences with co-founders:
Lack of communication and conflict of interest among the founders can be a reason to dissolve the firm. Search to get a
right team, a cohesive one for that matter too is another reason for failure.
2. Desperate to find funding:
The fast risers are always need in to get extra backing. But in the run to get the investments, quality of the business is
compromised and that leads to failure.
3. Lack of deep Knowledge:
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Pirate’s Kitchen, a theme based dines café was closed down due to their limited knowledge in the hospitality business.
Hence, you must be thorough with the research while getting in the business.
4. More competition and less traction:
Problems like lack of funding and to be in track with the emerging market can also lead to failure. There is so much of
competition in the ecommerce industry that consumer can easily find a substitute if you fail to deliver the product.
5. Lack of out-of-box content:
The thing with today’s world is when you think of an idea, fate says 10 other people are about to execute the similar idea.
Hence you must be right on your toes with the content curation.
6. Lack of Passion:
Who says Money is not important? Indeed it is. But what is wrong with passion? Entrepreneurs today are in for fast and
quick money, but they lack the enthusiasm that is much needed to run the business. You must be charged up with the
electricity that sparkles in your team and guides them to earn the best.
7. Wrong side of marketing:
FTW was a website that sold sunglasses with sarcastic messages written on them. The main reason for their failure was
lack of marketing. You need to understand the crux of your business and choose the right methods of marketing. Make
sure a right proportion of money is spent on advertising. Don’t be a miser when it comes to Marketing.
8. Don’t make it a half-hearted effort:
The young India is bustling with ideas and is empowered to do the same. However after the initial grand launch,
entrepreneurs tend to lose interest in their own effort. This is one of the sad reasons why startups dissolve early.
9. Spendthrift attitude:
With the great investors to fund, startups tend to spend a little too much than necessary. This might lose the quality of
product and fast clearing of bank balance. Hence, you lose the ownership of start up.
10. Afraid to take risks:
Starting up with something, is naturally the biggest risk someone can ever take. However, after the initial stage,
entrepreneurs get into little softer side and sidetrack themselves to get their hands little dirty. Challenge yourselves
friends, you never know what life turn out to be.
Hence these are some of the top reasons for failure of startups. Moreover, startups should be about people who come out
of their comfort zone and challenge themselves. Nevertheless, we always have something to learn about.
Miscellaneous
Google launches Duo to take on Apple's FaceTime, Skype
Tech giant Google has launched its video calling app, Google Duo, for Android and iOS users, which will compete with

apps like FaceTime and Skype.The video calling app, which was first announced by Google three months ago
at its I/O developer conference, aims to take the "complexity out of video calling". "Video calling is the next best
thing to being with someone in person.
Govt hikes electronic goods import limit for personal use
Government has substantially raised the limit for import of electronic goods 'through post or otherwise' for personal use to
Rs 50,000 from Rs 2,000 earlier. "CIF (Cost, Insurance and Freight) value of import of consumer electronic items at any
one time by any person through post or otherwise for personal use is enhanced to Rs 50,000," the Directorate General of
Foreign Trade (DGFT) said in a notification.
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