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Income!Tax!
CBDT notifies draft rule for reporting of estimated income & advance tax liability 
The Central Board of Direct Taxes (CBDT) has proposed to create a mechanism for self-reporting of estimates of current 
income, tax payments and advance tax liability by certain taxpayers. viz., companies and tax audit cases, on voluntary 
compliance basis. 
It has notified draft Rule 39A which provides that companies and persons liable for tax audit under section 44AB shall be 
required to furnish an intimation of estimated income and payment of taxes as on 30th September, on or before 15th 
November of the previous year. 
Further, if estimated income as on 30th September is less than income of corresponding period of preceding year by Rs. 5 
lakh or 10% whichever is higher, then another intimation would be sent for estimated income and payment of taxes as on 
31st December on or before 31st January of the previous year. 
CBDT has also notified draft Form no. 28A for intimation of estimated income, tax liability and payment of taxes. 
Income tax notices to 1.16 lakh for cash deposit of over Rs25 lakh post demonetization: 
The Income Tax (I-T) department has slapped notices on 1.16 lakh individuals and firms who made cash deposits of more 
than Rs25 lakh in bank accounts post note ban but failed to file returns by the due date, CBDT chairman Sushil Chandra 
said. Besides, large cash deposit by people who have filed I-T returns are also under close scrutiny, he said. 
The tax department has combed as many as 18 lakh people who had deposited junked Rs500 and Rs1,000 currency notes 
of over Rs2.5 lakh each post demonetization. 
Out of them, individuals and companies who have still not filed their I-T returns were segregated into two categories—
those depositing more than Rs25 lakh in bank accounts and those putting in Rs10-25 lakh each. 
 “There are 1.16 lakh people who have deposited more than Rs 25 lakh in cash after demonetisation in old currency notes 
but still not filed their returns,” he told PTI. “So we have asked them to file their IT returns within 30 days,” he said. 
Chandra said 2.4 lakh people had made cash deposits of Rs10-25 lakh who have not filed returns so far. “They will also 
get notices in the second phase,” if they did not file the returns, he said. 
The notice is under section 142(1) of I-T Act. The official further said the number of people prosecuted for violating the 
I-T law has more than doubled to 609 in April- September this year from 288 in the same period last fiscal. 
The total complaints filed are 1,046 as against 652 in the last year. Also, convictions have gone up to 43 from 13 last 
year, Chandra said. 
 “So courts have given judgement convicting people. So those 43 people will face sentences given by courts”. 
According to the official data, 17.73 lakh suspicious cases involving Rs3.68 trillion have been identified by taxmen in 
23.22 lakh bank accounts post demonetization.  Responses from 11.8 lakh people for 16.92 lakh bank accounts had been 
received by the department online. 
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1. Income accrues or arises in India - employer has directly credited the salary, for services rendered outside India, into 
the NRE bank account of the seafarer in India - The latter remittance would be outside the scope of section 5(2)(a), as 
what is remitted is not “salary income” but a mere transfer of assessee’s fund from one bank account to another which 
does not give rise to “Income” - ITAT Kolkata in case of [Arnab Bose Vs. DCIT (IT) , Circle-1 (1) , Kolkata] 
  
2. Penalty 271(1)(c): Pr CIT vs. Baisetty Revathi (Andhra Pradesh High Court) S. 271(1)(c) penalty can be levied only 
where the charge is unequivocal and unambiguous. The AO must specify whether the charge is of concealment of 
particulars of income or furnishing of inaccurate particulars thereof and which one of the two is sought to be pressed into 
service. He is not permitted to club both by interjecting an ‘or’ between the two. The ambiguity in the show-cause notice 
compounded by the confused finding of the AO that he was satisfied that the assessee was guilty of both renders the 
proceedings void (K. P. Madhusudhanan 251 ITR 99 (SC) & MAK Data 358 ITR 593 (SC) distinguished 
 
3. Section 147/ 148: Sabh Infrastructure Ltd vs. ACIT (Delhi High Court) 
Despite numerous judgements on the reopening of assessments, the Revenue authorities are repeating the same errors. 
Accordingly, Guidelines are laid down and the Revenue is directed to adhere to them. 
 
4. Benefit of Amnesty scheme - Penalty u/s 271D and 271E - the exclusions from the Scheme, that are enumerated in 
Section 208 of the Finance Act, 2016, do not expressly provide for the exclusion of a declaration, such as those filed in 
the instant writ petition, where the amnesty is sought only in respect of a penalty that is imposed under the Income tax 
Act - Kerala High Court in case of [M.A. Sajeev Vs. Pr. CIT, Add. CIT, Ass. CIT, CIT (Appeals) , CBDT and Union of 
India] 
 Read more › 
 
5. Section 69C: "On Money": If the unaccounted expenditure incurred is from the 'on money' received by the assessee, 
then, the question of making any addition u/s 69C does not arise because the source of the expenditure is duly explained. 
It is only the 'on money' which can be considered for the purpose of taxation. Once the 'on money' is considered as a 
revenue receipt, then any expenditure out of such money cannot be treated as unexplained expenditure, for that would 
amount to double addition in respect of the same amount CIT vs. M/s Golani Brothers (Bombay High Court) 
 
6. Denying exemption u/s 11 & 12 - It is quite evident that the floating of subsidiary company was in tune with SEBI 
directions and contradicts the stand of the revenue that the sub-broker membership of the subsidiary was open to select 
few and not to public at large and the benefit to select few was extended by the assessee - ITAT Mumbai in case of [OTC 
Exchange of India Vs. Assistant Director of Income Tax (Exemption) -II (1) , Mumbai] 
  
7. Interest Income:  ITAT was not justified in holding that interest income earned on Fixed Deposit Receipt should be 
allowed to be reduced from the cost of project instead of tax as an income from other sources - Allahabad High Court in 
case of [Pr. CIT -II, Lucknow Vs. M/s Sangam Power Generation Company limited, C/O Jai Prakash Associates] 
 
8. Section 36(1)(iii) (Interest on Borrowed Capital) 
Interest free loans : Where assessee-company borrowed fund and advanced same to its sister concern, since amount was 
neither a donation nor loan was given to an individual or to a director of company for his personal use, same would be 
presumed to be advanced in commercial expediency, thus, no disallowance could be made under section 36(1)(iii) - 
[2017] 85 taxmann.com 88 (Bombay) 
 
9. Section 54EC - capital gains - not to be charged on investment in certain bonds 
Condonation of delay : Where assessee sold her immovable property and made investment in infrastructure bonds though 
with delay of about six months, since assessee had satisfied condition for availing exemption under section 54EC, 
assessee could not be denied exemption merely on bar of limitation; thus, said delay was to be condoned - Dr. (Smt.) 
Sujatha Ramesh v. Central Board of Direct Taxes, New Delhi [2017] 87 taxmann.com 228 (Karnataka) 
   
10. Section 92C - Transfer Pricing - Computation of Arm's Length Price 
Comparable and adjustments/Comparable – Illustrations : A company in field of engineering consultancy services-
specially in area of power/oil/gas was incomparable to sales support service provider in respect of marine equipments - 
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Rolls-Royce Marine India (P.) Ltd. v. Deputy Commissioner of Income-tax, Circle-15 (3) (1), Mumbai [2017] 87 
taxmann.com 223 (Mumbai - Trib.) 
Section 194h - Deduction Of Tax At Source - Commission, Brokerage Etc. 
Where there was an arrangement between assessee and distributors by which responsibilities of each party were stipulated 
and assessee sold goods to Distributors and no amount was paid to Distributors as commission while certain amounts 
were reduced from MRP fixed by assessee, there would be no occasion of invoking provisions of Section 194H - 
Hindustan Coca Cola Beverages (P.) Ltd. v. Commissioner of Income-tax [2017] 87 taxmann.com 295 (Rajasthan) 
 
11. Section 92B - Transfer Pricing - International Transaction, Meaning Of 
Non-interest bearing shareholder's deposits : Where an amount was receivable by assessee from an associate company as 
technical know-how fees, however, as per restructuring agreement it was converted into interest free shareholder's deposit 
and RBI had given its approval to same, said non-interest bearing shareholder's deposits made in earlier years would be 
outside purview of transfer pricing provisions - Bombay Dyeing & Mfg. Co. Ltd. v. Deputy Commissioner of Income-
tax, Range 2 (1) (1), Mumbai [2017] 87 taxmann.com 213 (Mumbai - Trib.) 
 
12. Section 9 - Income - Deemed to Accrue or Arise in India 
Business income: Where assessee made reimbursement of expenses to foreign company since there was no element of 
income involved, payments in question did not require deduction of tax at source. - Pfizer Products India (P.) Ltd. v. 
Assistant Commissioner of Income-tax, Mumbai [2017] 87 taxmann.com 243 (Mumbai - Trib.) 
  
13. Royalties and fee for technical services: Where assessee made payments to foreign company for technical services 
towards copyrights and printable file without deducting tax at source, authorities below were justified in disallowing same 
under section 40(a)(i) - Pfizer Products India (P.) Ltd. v. Assistant Commissioner of Income-tax, Mumbai [2017] 87 
taxmann.com 243 (Mumbai - Trib.) 
  
14. Section 57 of The Income-Tax Act, 1961 - Income from Other Sources - Deductions 
Where assessee took loan from Bankers for promotion of their export business, for which interest was paid @12% and 
without any consent or concurrence being obtained from bank, a portion of said loan was diverted to a sister concern, 
which was doing some other business, earning income by way of interest, though at same rate, was not a matter having 
exclusive nexus with income and expenditure; income generated by way of interest from later transaction could not be set 
off against expenditure paid by assessee to Bankers - Mathew Joseph v. Assistant Commissioner of Income-tax [2017] 
87 taxmann.com 317 (Kerala). 
 
15. Section. 276C/277 Prosecution: Submission that claim of depreciation on land was a “mere clerical mistake” is not 
acceptable if the assessee did not file a revised return to correct the alleged mistake. A claim in a return which is 
scrutinized by the auditors and the directors cannot be considered as a mere accounting mistake 
It is a manifest procedure that before filing of the Income Tax return for the assessment year 2007-2008 by the petitioner, 
the same is scrutinized, firstly, by the auditors of the company. Secondly, by the directors of the company before 
endorsing their signatures on the final Balance Sheet. Therefore, it cannot be considered as a mere accounting mistake. 
Ambience Hospitality Pvt. Ltd vs. DCIT (Delhi High Court) 
 
16. Section 43B - business disallowance - certain deductions to be allowed only on actual payment 
Advance deposit of central excise duty in Personal Ledger Account (PLA) constitutes actual payment of duty within 
meaning of section 43B and, therefore, assessee is entitled to benefit of deduction of said amount - Commissioner of 
Income-tax v. Modipon Ltd. [2017] 87 taxmann.com 275 (SC) 
 
17. Section. 263 Revision: For the purposes of exercising jurisdiction u/s 263, the conclusion of the CIT that the order of 
the AO is erroneous and prejudicial to the interests of the Revenue has to be preceded by some minimal inquiry. If the 
PCIT is of the view that the AO did not undertake any inquiry, it becomes incumbent on the PCIT to conduct such 
inquiry. The second option available u/s 263 (1) of sending the entire matter back to the AO for a fresh assessment can be 
exercised by the PCIT only after he undertakes an inquiry himself and not otherwise 
For the purposes of exercising jurisdiction under Section 263 of the Act, the conclusion that the order of the AO is 
erroneous and prejudicial to the interests of the Revenue has to be preceded by some minimal inquiry. In fact, if the PCIT 
is of the view that the AO did not undertake any inquiry, it becomes incumbent on the PCIT to conduct such inquiry. All 



Tax$Law$Educare$Society,$Vol.$06,$Part$12,$December,2017$
! !

4!

that PCIT has done in the impugned order is to refer to the Circular of the CBDT and conclude that “in the case of the 
Assessee company, the AO was duty bound to calculate and allow depreciation on the BOT in conformity of the CBDT 
Circular 9/2014 but the AO failed to do so. Therefore, the order of the AO is erroneous insofar as prejudicial to the 
interest of revenue” PCIT vs. Delhi Airport Metro Express Pvt. Ltd (Delhi High Court) 
 
Section 68: judicial pronouncements 
A. Judgments: In favour of the Assessee 
1. Geniuses of Credit proved 
 The Hon'ble Allahabad High Court in CIT v. Anurag Agarwal [2015] 229 Taxman 532 ruled in favour of assessee. 
Where in respect of credit entries, the assessee established identity of all creditors by providing PANs and addresses 
beyond reasonable doubts. 
2. Genuineness of Gift 
The Hon'ble Gujarat High Court in Smt.Neelamben Gopaldas Agrawal v. ITO [2015] 57 taxmann.com 176, ruled in 
favour of Assessee. 
The said assessee received certain sum as a gift from NRI through banking channels and produced duly certified bank 
certificates, gift deed etc. 
3. Genuineness of unsecured Loans 
The Hon'ble Madras High Court in CIT v. Mark Hospitals (P.) Ltd. [2015] 232 Taxman 197/58 taxmann.com 226 deleted 
the addition made on account of unsecured loans. 
The said assessee had obtained unsecured loans form agriculturists and submitted their details except PANs. The 
assessing officer made addition under section 68. However, it was found that loans were made through proper banking 
channels and all creditors had confirmed that they had advanced loans. Since all creditors were agriculturists did not have 
PAN. On facts addition was deleted. 
4. Share Application Money - Non-Sufficient of Identifications 
The Hon'ble Supreme Court in CIT v. Navodaya Castles (P.) Ltd. [2014] 50 taxmann.com 110/226 Taxman 190 (Mag.) 
(Delhi) dismissed a special leave petition against Delhi High Court's impugned order. 
The Hon'ble Delhi Court by the impugned order held that certificate of incorporation (COI) and PAN were not sufficient 
for purpose of identification of Subscriber Company when there was material to show that the subscriber was a paper 
company and not a genuine investor. 
5. Surrendered Lesser Amount 
The Hon'ble Rajasthan High Court in CIT v. Ashok Kumar Jain [2015] 229 Taxman 65/53 taxmann.com 173/[2014] 369 
ITR 145, ruled in favour. 
Whereas in the stated case, the assessee in his revised return surrendered a lesser sum instead of what he had admitted 
during course of survey. In the absence of assessing officer's to support addition, addition was deleted. 
Judgments In favour of the Revenue 
6. Reasonableness:   
The assessee cannot call upon its investors to disclose all such business transactions thay carried on in the immediate past 
and as to how much they made from their respective business enterprises. The assessee cannot also call upon its investors 
to prove their good business sense in investing in the assessee company, as such investors cannot gain any controlling 
stake - Madras High Court in case of [M/s. Lalitha Jewellery Mart Pvt. Ltd. Vs. The Dy. CIT, Company Circle II (4) , 
Chennai, The A.C.I.T., Company Circle II (4) , Chennai] 
 
B. Many judgments are in favour of the revenue. The assessing officers may draw conclusions by using them. Few of 
them are— 
1. Onus of proving the source of money 
The Apex Court in Roshan Di Hatti v. CIT [1977] 107 ITR 938 held that onus of proving the source of a sum of money 
found to have been received by an assessee is on him. When the nature and source of money or otherwise cannot be 
satisfactorily explained by the assessee, it is open to the revenue to hold that it is the income of the assessee. 
2. Third Party Credits 
Assessee must prove identities of creditors, capacity of creditors to advance moneys and genuineness of the transactions, 
then only burden will falls on the revenue. Shankar Industries v. CIT[1978] 114 ITR 689 (The Hon'ble Calcutta High 
Court), CIT v. Biju Patnaik [1986] 160 ITR 674/26 Taxman 324 (The Hon'ble Supreme Court) 
3. Genuineness of creditors:  
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In Mangilal Jain v. ITO [2009] 315 ITR 105 (Mad.), the assessee failed to prove the genuineness of creditors. Since 
assessee did not prove the identity of creditor. However, the transaction was by proper banking channel but same was not 
sufficient. Hence, Hon'ble Madras High Court upheld the additions. 
4. Filing of Income Tax Return 
The Hon'ble High Court of Calcutta, in CIT v. Korlay Trading Co. Ltd. [1998] 232 ITR 820, ruled that mere filing of 
filing of income tax return is not enough to prove genuineness of cash credit. 
5. Cash Credits through Banking Channels say Cheques 
As stated above, the Hon'ble High Court of Calcutta in Precision Finance (P.) Ltd. (supra), held that cash credit can be 
assessed even if transaction passed through banking channels. 
6. Many of the bank slips were signed by one person - The demand drafts were issued by Wadhwan city branch of the 
bank whereas the applicants were living at different places such as Kherwa, Patdi, Nana Ankleshwar, etc. - additions 
confirmed - Gujarat High Court in case of [Gopal Iron and Steel Co. (Guj) Ltd. Vs. ITO] 
C. Recent relevant judgments on section 68 
i. S. 68 Bogus share capital: In the case of credit as share capital by corporate entity, whose existence is shown by its 
registration with Registrar of companies and its filing of tax returns, adverse conclusion is not justified merely because its 
directors are not produced personally before the AO by the assessee. The AO has to demonstrate with specific evidence 
that the assessee has in reality obtained accommodation entries by showing cash deposits linked to the investors 
Section 68 casts the initial burden of proof on the assesse to show prima facie and to explain the nature and source of 
credit found in its books. When the statute places the burden of proof in income tax cases on the tax payer, it is 
understood to be only the initial burden. When the tax payer explains the credit by providing evidence of identity, 
confirmation and credit worthiness, the burden shifts on the revenue to show that the explanation is not satisfactory or 
incorrect. In the case of credit as share capital by corporate entity, whose existence is shown by its registration with 
Registrar of companies and its filing of tax returns, adverse conclusion is not justified merely because its directors are not 
produced personally before the assessing officer by the tax payer. ITO vs. Shreedham Construction Pvt Ltd (ITAT 
Mumbai). 
ii. Section. 68 Bogus share capital: Companies which invest share capital cannot be treated as bogus if they are 
registered and have been assessed. Once the assessee has produced documentary evidence to establish the existence of 
such companies, the burden shifts to the Revenue to establish their case. Reliance on statements of third parties who have 
not been subjected to cross examination is not permissible. Voluminous documents produced by the assessee cannot be 
discarded merely on the basis of statements of individuals contrary to such public documents 
This Court in the Judgments relied upon by the learned Counsel appearing for the Respondents, have come to the 
conclusion that once the Assessee has produced documentary evidence to establish the existence of such Companies, the 
burden would shift on the Revenue-Appellants herein to establish their case. In the present case, the Appellants are 
seeking to rely upon the statements recorded of two persons who have admittedly not been subjected to cross 
examination. In such circumstances, the question of remanding the matter for re-examination of such persons, would not 
at all be justified. The Assessing Officer, if he so desired, ought to have allowed the Assessee to cross examine such 
persons in case the statements were to be relied upon in such proceedings. Apart from that, the voluminous documents 
produced by the Respondents cannot be discarded merely on the basis of two individuals who have given their statements 
contrary to such public documents. Pr CIT vs. Paradise Inland Shipping Pvt. Ltd (Bombay High Court)  
iii. Share application money : Where in order to prove genuineness of share transactions, and creditworthiness of 
investor companies, assessee company furnished investor companies confirmations, tax return acknowledgement, etc, 
additions under section 68 was to be deleted - Assistant Commissioner of Income-tax, Central Circle-13, New Delhi v. 
Adamine Construction (P.) Ltd. [2017] 87 taxmann.com 216 (Delhi - Trib.) 
 
E-Assessment Proceedings: 
i. Step-by-Step procedure on e-assessment or paperless assessment: 

1.! Tax officer shall send the notices/questionnaire/letters through Income Tax Business Application (ITBA) module 
(a platform developed for conducting income-tax proceedings electronically by the department) to the taxpayer. 

2.! Tax officer shall also email notices/questionnaire to the taxpayer on his or her email address provided in the 
income-tax return. 

3.! All notices/questionnaire/letters issued by Income Tax Officer will be visible to the taxpayer after login under E-
Proceeding Tab in the income-tax portal of the department. 

4.! Taxpayer will have the facility to opt out of e-proceeding and such an option has to be communicated to the 
department through the e-filing website. 
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5.! On delivery of the notice/questionnaire/letter, the taxpayer will submit his response along with attachments on the 
e-filing website. 

6.! In order to facilitate a final date and time for e-submission, the facility to submit a response will be auto-closed 
seven days prior to the Time-Barring date, which is the last date for passing the order, if any. If there is no 
statutorily prescribed time barring date, then the Income-Tax authority can, on his volition, close the e-
submission whenever the compliance time is over or when the final order or decision is under preparation to 
avoid last minute submissions. However, Income Tax authority can also re-enable the e-submission by taxpayer 
in both the situations. 

7.! Relevant e-proceedings can also be conducted manually, if a taxpayer chooses not to opt for e-proceeding. 
8.! The taxpayer will be able to view the entire history of notice/questionnaire/letter/orders on the e-filing website 

and of his responses, if the same has been submitted under this procedure. 
ii. Challenges in E-proceedings: 
There are several practical challenges in opting for e-proceedings, which are discussed below: 

1.! In e-proceeding, since the taxpayer will not be able to appear before the Tax Officer and discuss submissions he 
has filed, he may not be able to make his judgment whether the tax officer is convinced with the submissions. 

2.! The view taken by tax officer in the assessments may never be communicated to taxpayer before conclusion of 
assessments. 

3.! The tax officer may still take recourse to manual proceeding if he wants to examine books of account or original 
documents personally. Therefore, even if taxpayer opts for e-proceeding, tax officer may still call for additional 
documents and seek personal appearance of the taxpayer which would eventually not serve the purpose of 
selecting online proceedings. 

4.! At times, the tax officer himself may not be very comfortable with online assessments, as there are various legal 
and factual points which can be best explained personally. 

iii. Conclusion 
The introduction of e-assessment is a welcome move and is intended to help both, the taxpayers as well as the tax 
administration in speedy completion of scrutiny assessments. This will make tax assessment proceedings less 
cumbersome and also time and cost effective for taxpayers. However, there could be practical challenges in the 
implementation stage as discussed above and, therefore, the taxpayer should carefully consider whether to opt for e-
proceeding. 
CBDT shoots off letter to taxmen, says don’t go overboard on fishing and roving inquiries in wake of 
demonetization drive 
The Central Board of Direct Taxes (CBDT) has sent a missive to all assessing officers (AOs) to stick to protocol while 
pursuing cases of “limited scrutiny” and not resort to “fishing and roving inquiries” in such cases. The move comes at a 
time when the tax department’s field formations have apparently been on an overdrive after the demonetization move 
brought large chunks of supposedly tax-evaded cash into the banking system. 
 
The Income Tax department may levy a fresh tax on the unsold inventories in the real estate sector from the 
financial year to curb hoarding. 
The Income Tax Department may levy a fresh tax on the unsold inventories in the real estate sector from the next 
financial year to check hoarding, Business Standard reported. 
Unsold flats that have been lying with developers for more than a year may be the next target of the I-T department to 
stall developers’ strategy of hoarding constructed property in anticipation of price escalation in future, a senior  I-T 
official told the paper. 
A tax between 8 percent and 10 percent could be applied on the property that is held under "stock in trade" by the 
developers, an official said, adding that the Central Board of Direct Taxes (CBDT) has already sent the internal guidelines 
to I-T officials across the country. 
 “We are assessing the pan-Indian real estate data of unsold flats, which have been kept for more than a year. The tax 
department is taking the stocks of state-wise unsold inventories, which could fall under the new tax regime,” the official 
said. 
It is proposed that Section 22 of the I-T Act will be extended to include unsold inventory, too. Under Section 22, 
currently, owners of houses pay a tax on the income accruing from the property. 
The valuation of the property would be calculated based on the deemed annual value of the property, sources said. 
The deemed value of any property is defined by the I-T Department as the sum for which the property might reasonably 
be expected to be sold or let out from year to year. 
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According to data compiled by real estate consultant Liases Foras, unsold inventory in the top eight cities, which indicate 
the broader health of the real estate market, stands at 1000,000 units, while 50 cities account for 1150,000 unsold 
properties. 
The real estate market is witnessing a slump despite a 20 percent price correction in the past two years. 
With the current pace of sale, developers would take at least 44 months to sell these inventories, according to real estate 
consultants. 
 “Taxing stocks in trade will increase the burden on the real estate developers, especially when they are finding it difficult 
to sell stocks at the current market price. However, this will induce developers to sell the property at a competitive price,” 
said Pankaj Kapoor, Founder and Managing Director of Liases Foras. 
 
CBDT suspends AO for converting limited scrutiny into full scrutiny with mala fide intention 
The CBDT has sent a strong message to all unscrupulous AOs that it will no longer tolerate their shenanigans of harassing 
taxpayers with a view to extort bribes. The usual modus operandi of such AO’s is to conduct roving inquiries and threaten 
to make huge additions unless the hapless taxpayer agrees to pay a bribe. The CBDT has put an end to this nefarious 
practice by directing that all cases where a limited scrutiny is converted into a full scrutiny should be backed with an 
order sheet entry in which reasons are given. The approval of the Pr CIT has also been made a precondition. An officer 
who defied this directive has been placed under suspension as his action gave rise to a “very strong suspicion of mala fide 
intentions“ 
 
To taxpayers’ relief, SC orders CBDT to apply this circular on tax cases retrospectively 
The Supreme Court in a judgment last week clarified that the circular issued by Central Board of Direct Taxes (CBDT), 
which mandates that no appeal with tax implication of less than Rs 10 lakh should be filed in high courts, must be applied 
retrospectively. The tax department had contended that the circular was to be applied prospectively. 
 
GST Updates 
GST collections drop sharply, CBEC puts transitional credit under scanner 
A sharp decline in the Goods and Services Tax (GST) collections in October has prompted the Central Board of Excise 
and Customs to assess the businesses’ use of ‘transitional credit’ to pay taxes more critically. The tax rate reductions on 
some 130 items till October too had an impact on the collections falling to just over Rs 83,000 crore in the month, down 
about Rs 10,000 crore from the average of the previous three months. 
 
Rs 50,000 crore of exporters' GST refund stuck 
Delhi : At least Rs 50,000 crore worth of goods and services tax (GST) refunds of exporters for four months are stuck, 
impacting working capital and outbound shipments. Only about Rs 350 crore of refunds on account of integrated GST 
(IGST) have been released by the government for July, against Rs 750 crore claimed by exporters. Besides, the input tax 
credits, which form a chunk of GST refunds, are yet to be released. “Refunds are going on. There was a delay on account 
of unavailability of forms pertaining to refunds on the GST Network. 
 
160 companies to get notices on transitional GST credits 
Several Indian companies, including some large entities, may start receiving notices from Monday on transitional tax 
credits in the run-up to the introduction of the single producer levy, two people with direct knowledge of the 
developments told ET.The notices from the indirect-tax department follow last week’s direction from the Central Board 
of Excise and Customs (CBEC) that asked chief commissioners to verify all transitional credit claims beyond Rs 1 crore. 
About 160 companies, which collectively have claimed about Rs 65,000 crore in transitional tax credits, would be issued 
notices in the coming weeks. 
 
Govt. asks exporters to file Table 6A of GSTR-1 correctly for fast refund of GST  
Press Release Dated 29th November, 2017 
The prerequisites for sanction of refund of IGST paid are filing of GSTR 3 B and table 6A of GSTR 1 on the GSTN 
portal and Shipping Bill(s) on Customs EDI System by the exporter. Exporters ensure that there is no discrepancy in the 
information furnished in Table 6A of GSTR 1 and the Shipping Bill. Therefore, Government has advised exporters to 
immediately file Table 6A and GSTR 3B, if not already done, for processing of IGST refund, RFD 01A on GSTN portal 
for refund of the unutilized input tax credit on inputs or input services used in making exports and GSTR 1 for August 
2017 for amending details provided in July,2017 GSTR1 wherever required.  



Tax$Law$Educare$Society,$Vol.$06,$Part$12,$December,2017$
! !

8!

 
Bonus received in addition to transportation charges was taxable under GTA service  
Gupta Coal India Ltd. v. Commissioner of Central Excise, Nagpur - [2017] 87 taxmann.com 206 (Mumbai - CESTAT) 
M/s. Grasim Industries Limited (Assessee) had contracted with M/s. BLA Industries Pvt Ltd for supply of 1,50,000 
metric tons of beneficiated coal by the latter one between 2005-06 and 2009-10 and the former, in turn, entered into 
agreements with the appellant, M/s. Gupta Coal India Ltd for transportation of the coal from the premises of supplier to 
the factory premises of M/s. Grasim industries Ltd at Nagda.        
During relevant period, assessee had been paying tax on consideration as provider of 'goods transport agency service' and 
discharging tax liability thereon after availing abatement of 75 per cent. The revenue authorities noted that bonus received 
by assessee had not been included in the assessable value and raised demand by reclassifying assessee's activities as 
'clearing and forwarding agency service'.   
 The Court held that 'clearing and forwarding agent service' is one where a manufacturer or its representative engages 
such an entity to handle the place utility function in a commercial chain with the goods delivered to customers on 
instruction of that principal and that, such a function can hardly be re-designed to describe the reverse of delivery of 
procurements required by the principal. Thus, the service is taxable as 'goods transport agency service' and the demand 
arising from re-classification of the service is set aside. 
 
Impact of GST on EOU  
The benefit of introducing the scheme of EOU seems to have ceased and operating as an EOU could be additional burden 
for manufacturing EOUs under the GST regime. It can be argued that such provisions of Section 142(8) of the CGST Act, 
2017 were intended to cover situations wherein any demand is proposed on account of evasion of duty under the erstwhile 
regime and did not consider this kind of situation at all. Hence, a suitable representation can be filed before the 
CBEC/GST Council that suitable clarification may be issued by the Government to avoid such difficulties and for 
smoothening the business operations of de-bonding of an EOU under the GST era.   
    
Assessee was entitled to rebate of duty paid on export of capital goods by reversing ITC availed: HC 
Union of India v. Sterlite Industries (I) Ltd. - [2017] 87 taxmann.com 201 (Bombay) 
The assessee had imported used aluminum casting machines as capital goods. It availed of credit of duty paid on those 
capital goods that were exported on payment of duty by reversing the input tax credit availed by it. Subsequently, the 
assessee claimed rebate of duty paid on export of capital goods. 
The department rejected the rebate claim of the assessee. The Commissioner (Appeals) allowed the appeal in favour of 
assessee. The revenue filed an appeal in the High Court against the same.   
      
The High Court held that when the duty was paid by debiting the credit entry, rebate claim was allowable and it was not 
open to the departmental authorities to argue to the contrary. Therefore, the assessee was entitled to rebate of duty paid on 
export of capital goods by reversing the input tax credit. 
  
Misclassification & undervaluation of goods to be sorted by AO, not by detaining officer: Kerala HC 
Sameer Mat Industries v. State of Kerala [2017] 87 taxmann.com 337 (Kerala) 
Goods of assessee, who was consignor, were detained by detaining authority. After detention when verification was 
made, it was found out that there was mis-classification as also under valuation. The detention notice also directed 
payment of CGST and SGST each @14% totaling 28% and the GST @5% for one other commodity as also a security 
deposit of an equal amount. The Kerala High Court had held that the issue of mis-classification and under valuation had 
to be gone into by the respective Assessing Officers and not by the detaining officer. In such circumstances, the court was 
not inclined to permit the further detention of the goods and permitted release of the goods.  
      
An individual couldn't be penalized for non-payment of ST by company u/s 77(2) of the Finance Act, 1994 
T.R. Venkatadari v. Commissioner of Service Tax-I, Mumbai - [2017] 87 taxmann.com 229 (Mumbai - CESTAT) 
The appellant was director of the company, Kingfisher Airlines Ltd. The Adjudicating Authority imposed the penalty 
upon the appellant under section 77(2) for non-payment of admitted liability of service tax by the company. The Court 
observed that if the provisions of section 77(2) were sufficient for penalizing an individual, there was no need of section 
78A. Therefore, the Court held that the appellant couldn’t be penalized by invoking section 77(2) as the provision was 
applicable only on the assessee and not on individual person. 
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GST Latest Notifications 
Changes to be made prospectively from 15th November 
1. Changes in Composition Scheme 
Composition scheme limit to be increased to Rs 1.5 crore (can be extended to Rs 2 crore later). 
1 % GST rate for manufacturers & traders 
Composition tax of 1% on turnover of taxable goods (turnover of exempted goods to be excluded) 
Those supplying goods and services (services not exceeding Rs 5 lakhs in total) eligible for compositions scheme 
Composition Returns, GSTR-4  due date extended to 24th December 
Composition dealers cannot make inter-state sales. Input tax benefit not allowed. 
2. Relief in GSTR compliance 
All businesses to file GSTR-1 and GSTR-3B till March 2018. 
GSTR-2 and GSTR-3 filing dates for July 2017 to March 2018 will be worked out later by a Committee of Officers 
Turnover under Rs 1.5 Cr to file quarterly GSTR-1 
Turnover above Rs 1.5 Cr to file monthly GSTR-1 
All businesses to file GSTR-3B by 20th of next month till March 2018. 
3. Extension of GSTR-1 filing Due Dates 
For turnover upto Rs. 1.5 cr: 
Period: July- Sept: 31st Dec 2017, Oct- Dec: 15th Feb 2018, Jan- Mar 30th April 2018. 
For turnover of more than Rs 1.5 cr: 
July to Oct: 31st Dec 2017, Nov 10th Jan 2018, Dec: 10th Feb 2018, Jan: 10th Mar 2018, Feb: 10th Apr 2018, 
March:10th May 2018 
4. Relief for service providers 
All service providers with turnover up to Rs 20 lakhs exempt from GST registration. Including those who supply inter-
state or supply through e-commerce operator, such service providers do not have to register. 
5. Challenges ahead for Restaurants 
GST rate cut to 5% with no input tax credit. 
6. Other taxpayer relief measures 
Late Fees reduced – For delayed filing of NIL returns,  late fee reduced from Rs 200 per day to Rs 20 per day. 
Late Fee credit – Late fees for GSTR-3B of July, Aug and Sept waived. Any late fees paid for these months will be 
credited back in Electronic Cash Ledger under ‘Tax’ and can be utilized to make GST payments. 
Manual filing for Advance Ruling application to be introduced 
Export of services to Nepal and Bhutan are exempt from GST and have now been allowed to claim a refund of input tax 
credit paid, if any. 
TRAN-1 can be filed and revised till 31st December 2017. Revision to be done only once. 
Timelines for filing of GSTR-2 and GSTR-3 for July to March 2018 to be worked out by Committee of Officers. 
However, subsequent month filing of GSTR-1 will not be impacted. 
7. Others GSTR filing extensions 
GSTR-5 (for Non Resident):15th Dec 2017 or 7 days from date of registration 
GSTR-4 (for Composition Dealers): 24th Dec 2017 
GSTR-6 (for Input Service Distributor): 31st Dec 2017 
ITC-04 (for job work) for quarter of Jul-Sep: 31st Dec 2017 
TRAN-1: 31st Dec 2017 
8. GST Rate Changes 

•! 28% slab pruning cost to government= 20,000 crore 
•! 1 % composition  rate for manufacturers & traders 
•! Reduced from 28% to 18% W.e.f. 15th Nov 2017 – Shampoo, Perfume, tiles, watches 
•! Reduced from 28% to 12% – Wet grinders, tanks 
•! Reduced from 18% to 12% – Condensed milk, refined sugar, diabetic food 
•! Reduced from 12% to 5% – Desiccated coconut, idli dosa batter, coir products 
•! Reduced from 5% to Nil – Duar meal, khandsari sugar, dried vegetables 
•! Restaurants within hotels (room tariff <7,500- 5% without ITC 
•! Restaurants within hotels (room tariff >7,500 ) still 18% with ITC 
•! Outdoor catering 18% with ITC 
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9. No GST on advance received against supply of GOODs for all assesses 
The CBEC vide Notification No. 66/2017 – Central Tax dated 15th November 2017 notified that the registered person 
who did not opt for the composition levy under section 10 of the CGST Act as the class of persons who shall pay the 
central tax on the outward supply of goods at the time of supply as specified in clause (a) of sub-section (2) of section 12 
of the said Act including in the situations attracting the provisions of section 14 of the said Act, and shall accordingly 
furnish the details and returns as mentioned in Chapter IX of the said Act and the rules made thereunder and the period 
prescribed for the payment of tax by such class of registered persons shall be such as specified in the said Act. 
Therefore, all persons (below or above 1.5 cr limit) shall not be required to pay tax on advance received against future 
supplies of goods. This facility was allowed only to persons below the 1.5 cr limit which will continue to enjoy the 
relaxation from 13th October 2017 but all other taxable persons (other than composition) will now enjoy from 15th 
November 2017 onwards. 
 
GST to track tax evasion!! 
Is GST may be a spoiler for tax evaders? 
• The Government is likely to use the data obtained through GST filing to track those who are escaping 
income tax. 
• The Government is setting up a mechanism wherein data obtained through GST reporting could be 
correlated with the income-tax filings. 
• Through the mechanism, big data analytics would go through all the data and raise red flags. 
• Using high-end return filing and matching system, the GST regime makes it tough for tax evaders. 
• Now it is important to link GST return with the financials submitted to the income-tax office. Any 
discrepancy would be questioned by the income-tax office. 
 
Companies Act, 2013 
Section 185 & 186 of Companies Act, 2013  
The section 185 of Companies Act,2013 was notified on 12th September 2013 and was applicable from that day itself. If 
there is any deviation from the conditions laid under this section then the Auditor is required to report the same in his 
Audit Report. A non qualified report would hold auditor in default. 
The lending company and the receiver both would be liable for the penalty under the same section. 
Section 185:- This primarily deals with the subject of person to whom company cannot give loan. 
Section 186:- This section enlists the exceptions and specifies the limits up to which a company can give loan. 
The section 185 of CA, 2013, restrict the company on giving loans, guarantee or provide security to Directors or any 
other person in whom Director is interested. 
The ways via which a director can be interested has been covered via 5 inclusions:- 
Point 1 & 2 
The inclusion in point 1 and 2 covers the Director and his relatives too. 
It Says 
1)    Any Director of Lending Company. 
2)    Any Relative of Director. 
3)    Director of a Company which is its holding company. 
4)    Any firm in which such director is partner or relative is a partner. 
5)    Any partner of such Director. 
Point 3,4 & 5 
The inclusion in point 3,4 & 5 only include Director but not his relatives. 
It Says 
1)    Any PRIVATE Limited company in which such director is a Director or member. 
2)    Body corporate in which such Director or Directors hold more than 25% shares. 
3)    Body Corporate, MD, BOD or manager accustomed to act in accordance with direction of board or Director of 
lending company. 
A body corporate does not include a co-operative society. But it includes a foreign company. 
Exception to Section 185 
1)   Managing Director or Whole Time Direction, if 
a)    As a part of service extended to all of its employee. 
b)    Any Scheme Approved by members by special resolution. 
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2)   Given in ordinary Course of Business 
How to check ordinary Course 
a)    Is the company engaged in lending activity regularly. 
b)    Lend not only to Directors and related parties but also to Arm Length Parties or unrelated parties. 
 
Key Points: The section is applicable only at the time of granting the loan and any change in circumstances thereafter will 
not make the section applicable. 
Thus, section 185 will not be attracted in respect of a loan given to an employee, who does not fall within the ambit of 
specified persons as listed above, but who subsequently becomes a member of the board, because at the time of the loan, 
no contravention was involved. 
Section 186 
Specified transactions are covered under the Section 
a)       Loans to any person or other body corporate; 
b)       Guarantee or security given in connection with a loan to any other body corporate or person; and 
c)       Acquisition by way of subscription, purchase or otherwise, the securities of any other body corporate. 
Limits upto which loan can be Given 
Higher of 
A)   60 % of ( Share Capital + Free Reserves + Security Premium); or 
B)   100% of (Free Reserves + Security Premium) 
However, if company wishes to invest or give loan to a amount higher than the above then a prior approval of 
Shareholders is required.   Also shareholders cannot give blanket permission. 
Whether various Advances would also be considered under this section? 
Loan is lending of money with absolute promise to repay whereas advances is to be adjusted against supply of goods and 
services. Genuine trade advances given to suppliers against orders for supply of goods will not be considered as loans and 
hence will be out of purview of Section 186. Similarly, advances given to employees against current month’s salary will 
also not be in the nature of loans. 
Loans And Investment Between Holding & Subsidiary Company 
Section 185:- Section 185 Exempts loan between Holding Company and Subsidiary Company. 
 (1)  Any loan made by a holding company to its wholly owned subsidiary company or any guarantee given or security 
provided by a holding co in respect of any loan made to its wholly owned subsidiary co is exempted from the 
requirements under this section; and 
(2) Any guarantee given or security provided by a holding company in respect of loan made by any bank or financial 
institution to its subsidiary company is exempted from the requirements under this section: 
Provided that loans made under sub-rule (1) and (2) are utilized by the subsidiary company for its principle business 
activities. 
Section 186:- 
Loan or guarantee given and security provided to its wholly owned subsidiary company or a JV, exempted from 
calculating the limits prescribed under section 186. 
 
Miscellaneous: 
What the central banks are saying about cryptocurrencies?  
Eight years since the birth of bitcoin, central banks around the world are increasingly recognizing the potential upsides 
and downsides of digital currencies. The guardians of the global economy have two sets of issues to address. First is what 
to do, if anything, about emergence and growth of the private cryptocurrencies that are grabbing more and more attention 
— with bitcoin now surging toward $10,000. The second question is whether to issue official versions.  Following is an 
overview of how the world’s largest central banks (and some smaller ones) are approaching the subject: 

•! U.S.: Privacy Worry 
•! Euro Area: Tulip-Like 
•! China: Conditions ‘Ripe’ 
•! Japan: Study Mode 
•! Germany: ‘Speculative Plaything’ 
•! U.K.: Potential ‘Revolution’ 
•! France: ‘Great Caution’ 
•! India: Not Allowed 
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•! Brazil: Support Innovation 
•! Canada: Asset-Like 
•! South Korea: Crime Watch 
•! Russia: ‘Pyramid Schemes’ 
•! Australia: Monitoring Closely 
•! Turkey: Important Element 
•! Netherlands: Most Daring 
•! Scandinavia: Exploring Options 
•! New Zealand: Considering Future 
•! Morocco: Violating Law 
•! Bank for International Settlements: Can’t Ignore 

 
Bitcoin futures set to begin trading at Chicago exchange 
A security based on bitcoin, the digital currency that has exploded in popularly and volatility this year, was to begin 
trading on a major U.S. exchange for the first time on Sunday 10th December. The Chicago Board Options Exchange, one 
of the nation’s largest traders of options and futures, planned to open up bitcoin futures for trading at 5 p.m. CST. 
 
Tax advisers may come under Income Tax department's scanner 
Less than a month after International Consortium of Investigative Journalists (ICIJ) leaked financial data known as 
Paradise Papers, tax advisers of Indians named in the list of those with money stashed in tax havens could find themselves 
in the income tax net, said two people in the know. However, finance secretary Hasmukh Adhia was non-committal 
regarding the issue. 
 “In the investigation matter, we cannot disclose the processes which are initiated or which are going on. We therefore, 
cannot give point-wise reply to your questions. As and when the investigations are completed, we can let you know about 
the actions taken out of it,” said finance secretary Hasmukh Adhia in response to a detailed list of queries from ET. 
The government is set to invoke an income tax provision introduced last year which provides power to the revenue 
authorities to penalise anyone aiding or advising in tax evasion. Names of about 700 Indians including several politicians, 
businessmen and film personalities figure in the leak. 
According to one of the persons in the know, the government is looking to test a recently passed section under the income 
tax law where tax advisers can be pulled up under the new section—277A— which refers to “falsification of books of 
account or document” that breaks or circumvents domestic laws. 
Most tax advisers ET spoke to say such an action would create panic among the tax community. “Often clients don’t even 
share all the details. How is the tax adviser supposed to know the exact details, and it’s quite harsh if the government is 
looking to bring action against tax advisers,” said a tax adviser based in New Delhi. �
“It will be unfortunate if this happens. Revenue authorities must differentiate between tax avoidance and tax evasion, the 
latter is not a crime,” a tax adviser of an HNI whose name has figured in the earlier set of tax dodgers known as the 
Panama Leaks, told ET. The government has already announced a multi-agency probe in Paradise Papers. 
As far as tax advisers go, there is one more weapon up the taxman’s sleeves. “Action can be taken against a tax adviser if 
it’s proven that an advice is being imparted with a sole intent to escape tax. Such penal provisions are embedded under 
Income-tax Act, the newly amended Benami Act. However, this distinction between tax planning and tax evasion is 
required to be understood. In case of any tax planning advice, penal consequences may not be attracted,” said Paras Savla, 
partner, KPB & Associates. 
Income tax experts say it’s not illegal to hold a foreign bank account and any Indian individual can open and hold a 
foreign currency account with any bank outside India for making remittances under LRS (Liberalised Remittance 
Scheme). However, this could be a grey area as there is a limit on remittances. 
The Enforcement Directorate (ED) can still investigate for FEMA (Foreign Exchange Management Act) or PMLA 
(Prevention of Money Laundering Act) if they suspect money laundering or if the depositor has transferred more money 
than prescribed under the law. 
According to another person in the know, the multi-agency body probing the Paradise Papers could also issue multiple 
summonses simultaneously to some of the Indians whose names have appeared in the leaks within next one month. 
(Source - Economic Times) 
 
Prevention of Corruption Act: H. Naginchand Kincha vs. Superintendent of Police (Karnataka High Court) 
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A Chartered Accountant who is accused of offering a bribe to an Income-tax Officer for performing an official act can be 
tried under sections 7 and 13 (1)(d) of the Prevention of Corruption Act and section. 120-B of the IPC. The fact that the 
CA is not a “public servant” is irrelevant 
 
Government Moves to Take Over Unitech With Rarely-Used Measure 
The bankruptcy court allowed the Union government to appoint new management for real-estate giant Unitech in in a rare 
move, as the corporate affairs ministry sought to take control of the embattled company. The National Company Law 
Tribunal (NCLT) agreed on Friday to the government's plea and issued notices to Unitech's existing directors, who are 
now restrained from acting as board members. The two-member bench said the government can appoint 10 nominee 
directors, whose names it will examine on December 20. 
 
FDI likely to rise further after GST: Moody’s   
India is likely see increased foreign direct investment (FDI) inflows on the back of reforms such as introduction of the 
goods and services tax and the bankruptcy code, international ratings agency Moody’s said in a report on Monday. 
“Combined with reforms such as the introduction of a goods and services tax, which lowers the cost and complexity of 
doing business, and a simplified and clarified bankruptcy code, FDI is likely to rise further,” the agency said in its report 
on how structural reforms by Asia Pacific sovereigns could become more effective from stronger global demand. 
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